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Abstract: 

A refugee is a person who has been forced into statelessness due to persecution, hostilities, or other forms of 

violence. Different civilizations have seen this topic differently throughout history and the globe depending 

on their own prejudices. Others have resisted and considered these individuals as a danger to their cultural 

identity, while others have taken a humanitarian attitude. The 1951 Refugee Convention set out the duties of 

signatory parties and the rights of the displaced. India, like the majority of South Asian nations, is not a party 

to the convention and has handled this matter on an as-needed basis. This essay tries to investigate the 

safeguards provided to such people and the impact of the Indian judicial system on refugee issues. This paper 

also seeks to explain the 1951 conventions in detail, as well as the limitations that prevented India from 

joining as a signatory member. Does India need to pass special legislation regarding refugees or can this ad 

hoc method be retained in light of the fact that the rights and duties of the Indian state with regard to refugees 

are not defined? The purpose of this study is to examine this feature. 
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Introduction: 

Since India is not a party to the 1951 UN convention on refugees, there is no duty on the part of the 

international community for India to host a significant number of refugees. With the presence of the Dalai 

Lama and the entry of Bangladeshi refugees in 1971, India opened its arms to refugees from both of these 

countries, yet all of these circumstances benefited India politically. Since there is no established legal 

framework, the judiciary has often intervened to ensure justice in situations involving refugees. Individuals 

who are stateless are guaranteed the right to life and personal liberty under Article 21 of the Indian 

constitution. The court has often rejected the government's attempts to enforce the forcible repartition of the 

refugees, and the concept of non-refoulement serves as authority for Article 21 itself. Refugees have access 

to the same positive rights that aliens have. The individual who has entered Indian territory without 

authorization in order to seek refuge is subject to the Foreigners Act of 1946. The only protection offered to 
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refugees is temporary protection put in place by the Indian government, which indicates that, other from a 

few civil and political rights, no laws exist to ensure their wellbeing. Since India was vulnerable to the 

influence of western powers, like the majority of South Asian republics, it chose not to join the 1951 

agreement.  

Analysis of current refugee protection in India and what role the judiciary has to play in safeguarding the 

same are the main points of this research paper. A closer look at the 1951 United Nations Convention on the 

Law of the Sea and why India chose not to ratify it. In addition, the Indian government has a legal 

responsibility to adhere to the concept of non-refoulment because of a specific human rights treaty. 

Refugee: Problem of India 

There are many refugees in India, not only from the countries bordering its territory. However, the 

government's attitude on the matter is more politically driven, since there have been claims of forced 

repatriation in the instance of Chakma refugees1. In 1971, the Indian government allowed East Pakistani 

refugees to seek safety inside its borders since Pakistan was violating human rights at the time. This strategy 

often results in the violation of human rights of those who are already in a crisis position. As a result of their 

perceived "difference" from the local population, refugees have been subjected to violence and intimidation. 

In the past, refugees and the local population have been at odds over competing claims to natural and 

economic resources. “A responsibility to follow international law is enshrined in the constitution of the 

Indian government. Article 51 of the constitution states that adherence to the rules of international law is an 

essential part of government”. 

 

Laws Regulating Refugee Resettlement 

The Indian government has not passed any particular law to address the problems of refugees. However, 

India is required to provide humanitarian protection for refugees under a number of international human 

rights treaties that it has signed. In India, refugees are seen as falling within the definition of "alien," which is 

found in “Article 22, Paragraph 3, and Entry 17, List I, Schedule 7, of the Indian Constitution, as well as in 

Section 83 of the Indian Civil Procedure Code and Section 3(2)(b) of the Citizenship Act of 1955”. The 

Foreigners Act, 19462 is one of the laws that governs "aliens" in India and gives the federal government the 

authority to control their admission, presence, and departure. The legislation has granted the central 

government authority to expel foreign nationals from Indian territory. “The registration of foreigners 

entering, being present, and leaving India is covered under the Registration Act, 1939”. The fundamental 

values, such as article 21, which provides the right to life and liberty to "all" persons, not just citizens, are 

listed in addition to the aforementioned laws. Foreigners in India are additionally entitled to the protection of 

certain of the rights established in Article 20 in addition to Article 21, including: 

I. The right not to be prosecuted by a law that is retroactive,  

II. The right not to be subjected to a second trial, and  

III. The right not to be forced to testify against oneself; 

Additionally, Articles 25 to 28 grant rights following arrest or custody, including Article 22 which discusses 

Article 32, which protects a person's freedom to follow his faith, and the individual's right to do so. discusses 

the ability to petition the Supreme Court for the aforementioned rights to be enforced. 

The courts in India have come up with a unique and inventive solution to the problem of establishing what 

may be called a "shadow of refugee" legislation in India. They have achieved this by outlining measures for 

civil law that are widely accepted and by updating the standards for the legitimacy of governmental 

structures and legislation. India has more often adhered to the non-refoulement principle, which states that a 

                                                           
1“Chimni, B. (1994). Symposium of the Human Rights of Refugees. Journal Of Refugee Studies, 7(4)”. 
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person cannot be returned to their country if their lives are in danger. This is no minor feat for a nation like 

India where there aren't enough resources to feed the whole people. 

 

Lawful Approach: 

The Indian government is required by its constitution to uphold the fundamentals of international law. “This 

is stated in the Chapter of Directive Principles of State Policy's Article 51. Every person has a basic 

obligation to feel compassion under Article 51A. Despite the fact that these agreements cannot be enforced, 

the courts have actively used them to introduce human rights safeguards into circumstances”. This is a 

departure from the moderate viewpoint that claims that promises made at the global level only have meaning 

when they are explicitly expressed at the local level. With reference to Vishaka and Others v. Province of 

Rajasthan and Others, the Supreme Court clarified this new measurement2: 

“Any international convention not inconsistent with fundamental rights and in harmony with 

its spirit must be read into these provisions to enlarge the meaning and content thereof, to 

promote the object of constitutional guarantee” 

 

The freedom to settle down and the freedom to perform a profession were formerly denied to refugees on a 

restrictive interpretation of the Indian constitution, which claimed that only citizens were entitled to the 

rights protected by article 19. The judge was thereafter satisfied that the rules of process and the law had 

been consistently observed. Later, the courts start to stress that the "law" and the method described should be 

just, fair, and reasonable, dependent on the changing social situation. As there cannot be any arbitrary laws if 

the Indian Constitution's Article 14 is to be upheld, Article 213 of Indian law allows refugees to argue that the 

conduct taken against them is not just, fair, or reasonable. Article 14 prohibits discrimination based on any 

arbitrary conduct in addition to article 21. The court ruled in “Hans Muller v. Superintendent”, Presidency 

Fails that the Foreigners' Act affords the central government the authority to remove. “The Supreme Court 

ruled in Louis de Raedt v. Union of India4 that the Indian government has a basic right to deport anyone, 

subject to being heard—which may not always be a personal hearing in all instances before the court”. The 

court has long been aware of the necessity for significant legal reforms regarding refugees. The provision of 

the refugees' basic necessities has been questioned for some time, and the court has also used its authority to 

ensure that these be delivered. In Majid Ahmed, Abdul Majid Mohd, and Jad Al-Hak v. Union of India5, the 

court ruled that the government's detainees should be given access to food and medical treatment since they 

are the absolute necessities for living6. Out of combined money, the Indian government for Tibetan refugees 

established educational institutes. When it comes to the "non-refoulement" concept, courts have very seldom 

given refugees the protection they need against being forcibly sent home. In certain unique situations, the 

courts have even guaranteed the socioeconomic protection of the refugees. Although the court has not given 

the UNHCR much credit for their work. Courts have initiated deportation procedures and often ordered the 

release of the defendant so that he may contact UNHCR to either confirm his refugee status or approve 

relocation. These court rulings, however, should not be viewed in isolation since on several instances, the 

courts have applied a strict legal standard to aliens. India is required by many international agreements it has 

ratified to provide refugees certain rights. “The International Covenant on Civil and Political Rights, the 

International Covenant on Economic, Social, and Cultural Rights, the International Covenant on the 

Elimination of All Forms of Racial Discrimination, the Convention Against Torture and Cruel, Inhuman, or 

Degrading Treatment, and the Convention for the Elimination of All Forms of Discrimination Against 

                                                           
2“Vishaka and Others v. Province of Rajasthan and Others Air 1997 Sc 3011”. 
3“Kaur, N. (2013). Protection of Refugees in India: A Critical Analysis”. 
4“Mr. Louis De Raedt & Ors vs Union of India and Ors, AIR 1991 SC 1886”. 
5“Abdul Hamid Shamsi vs Abdul Majid and Others, AIR 1988 SC 1150”. 
6“Gochhayat, S. (2011). Protection of Refugees in India”. 
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Women are among them”. When it comes to the applicability of these treaties and international law, Indian 

courts hold that they are not binding unless and until the Indian state enacts local laws that are expressly 

specified and integrated. Even though India hasn't ratified the broad rules of international law, the judges 

who are developing Indian treaty law now demand that they be included into chapter III of the constitution, 

which is a set of basic rights that should be upheld by everyone. The court has established a rule that treaty 

obligations should be interpreted as a part of the constitution's guarantee of the right to life, personal liberty, 

and due process if they are related to enhancing rights. This rule has been developed over time as the court 

has heard cases involving refugees. The analysis of the aforementioned text provides us with a thorough 

understanding of the role that the Indian judiciary has played in determining the rights and obligations of the 

Indian state when dealing with the refugee issue. Despite the court's best efforts to strike a balance between 

the state's goal and fundamental human rights, uniform application is still lacking. If the principles are not 

consistently followed, the situation won't significantly improve. The overturning nature of the rulings creates 

a framework within which the rights of the refugees may be violated. 

 

India and Refugee Convention of 1951 

India has come under fire for not ratifying the 1951 treaty or its 1967 protocol. India has continued to handle 

refugee issues on an as-needed basis despite criticism from the international community. However, other 

south Asian governments have restrained themselves from signing the agreement, joining the Indian state in 

this reluctance. India has seen the 1951 Refugee Convention as just a limited protection framework that was 

created in a "euro" centred context7. The convention's framework is largely intended to deal with individual 

instances rather than circumstances involving mass immigration, hence it cannot be used to address the 

challenges encountered by developing nations. India believes that the convention's guiding principles do not 

adequately balance the rights and duties of the source and receiving states. The treaty does not adhere to the 

idea of global burden-sharing. In addition, there is an arrogant perception that, from crisis to crisis, India has 

responded generously to the refugee issue while avoiding joining the convention. The Indian state also has 

"fear of the unknown," which it prefers to avoid. Over time, India came to the realisation that a stable and 

secure guarantee of refugee protection is required in India. As a result, an eminent person committee, headed 

by former chief P.N. Bhagwati, was established to recommend a legislation for refugee protection. Other 

factors can include the Indian state's inability to manage the populace and its lack of administrative and 

military authority to govern convention. India's local labour market does not wish to have its system put 

under more stress. Concern is raised by the ethnic, cultural, and economic tension between the native 

population and the refugees8. The article has previously covered the Indian state's mistrust, and India was not 

at all pleased with Sadruddin Agha Khan, the UNHCR's high commissioner, visiting East Pakistan at Yahya 

Khan's request. India saw this as the United Nations' leadership endorsing misinformation. 

 

Potential Refugee Protection: 

Permanent settlement, whether in the country of origin, the country of destination, or a third country, was 

considered the most long-term solution to the refugee issue. “There has been an increase in the number of 

refugees who have taken up temporary or long-term options given by migration programmes, either in a third 

country or in their home country”. Individual refugees who are unable to support themselves in the host 

nation or countries where refugee protection is no longer essential but where the reintegration of the refugee 

remains restricted in their place of origin might investigate these options. 

                                                           
7“Saxena, P. (2007). Creating Legal Space for Refugees in India: The Milestones Crossed and the Roadmap for 

the Future. Heinonline” 
8“Singha, K. (2018). Migration, Ethnicity-based Movements and State’s Response: A Study of Assam. Sage 

Publication”. 

http://www.ijcrt.org/


www.ijcspub.org                                            © 2022 IJCSPUB | Volume 12, Issue 3 August 2022 | ISSN: 2250-1770 

IJCSP22C1141 International Journal of Current Science (IJCSPUB) www.ijcspub.org 170 
 

 

 To enable voluntary repatriation, refugees should be given information and assistance on the 

circumstances in their country of origin. For the sake of openness, the "go and see" approach should 

be encouraged throughout the repatriation process. The UNHCR, the nation of asylum, and the 

country of origin should come to an agreement in a triangular fashion. Reintegration and return 

should be monitored by important stakeholders. Reintegration should be promoted and developed as a 

long-term strategy. 

 A fear of cultural identity is already present in the local population due to the large influx of refugees 

from countries with different beliefs, therefore local integration is essential for harmony in the 

community. As a result of local integration, the benefits of integrating the refugee population will be 

argued for. Asylum and migration laws and policies should be reviewed in order to promote the 

assimilation of refugees. An international conversation on methods necessary for local integration 

should include representatives from many nations. Vocational training and microfinance programmes 

may also be used by NGOs to assist attain this goal. 

 Refugees should be resettled in a nation of origin, a host country, or a third country by the appropriate 

actors working together. Relocation should be based on established criteria, and the applicant should 

be identified for this reason. The establishment of emergency relocation facilities is necessary. 

 

An additional domestic legislation is needed to protect those who have been forced from their homes by 

internal strife or natural disasters. For example, Kashmiri pandits have been forced to evacuate their homes 

due to terrorist activity. In order to ensure impartiality and openness in the process of determining refugee 

status, it is necessary to enact domestic law9. It is essential that the individual's economic stability be ensured 

in addition to refugee status. The rights of women and children in refugee camps should be safeguarded by 

special provisions in domestic law. Violence and harassment against women are commonplace in India's 

diverse culture. Women, in particular, face harassment because they have values that are incompatible with 

those of the host community. 

 

UNHCR isn't a big matter for South Asian nations, thus they have the option of creating their own set of 

common rules to cope with local difficulties. Refugees may also benefit from having professionals define the 

scope of uniform rules controlling them. Those guilty of human rights violations and crimes against 

humanity shall be held accountable under this treaty. Many refugee difficulties may be handled by a tribunal, 

since these individuals can't get support in conventional courts and the time it takes to get justice might be 

significant. 

 

Conclusion: 

Human rights are fundamental freedoms that should be protected at all costs by the nation-state. A refugee is 

a person who has fled their place of origin because they live in constant dread of persecution or violent 

conflict. India has dealt with the problem on an as-needed basis for some time and has not passed any law 

specifically addressing governance. In this article, we've previously addressed why India didn't sign the 1951 

Refugee Convention. That so, the court has developed a set of rules to safeguard people who find themselves 

stateless over time. This does not mean that particular laws may be disregarded. The study emphasises the 

importance of the constitution in granting refugee rights. Politics, not justice and rationality, has guided how 

civilizations across the globe have addressed this problem. Resettlement, repatriation, and local integration 

are among the solutions suggested by the report in order to defend the rights of refugees. However, the 

                                                           
9 ‘Bhattacharjee, S. (2008). India Needs a Refugee Law. Economic And Political Weekly, 43(9)’. 
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government's involvement in this matter is unavoidable because of the implications for national security and 

the strain on limited economic resources in India due to the country's enormous population. The government 

must grasp the significance of enacting comprehensive refugee legislation based on the standards of 

humanitarian law established at the international level. Whether or whether these laws are upheld is 

ultimately up to the state; individual prejudice cannot be used as a justification for discrimination. 
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