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Abstract:  Legal aid is a constitutional right of people/groups who need free legal aid from the state. However, currently there are 

still many people/groups who have not received legal assistance, and there are still few Legal Aid Institutions (LBH) and Social 

Organizations that play a role in providing legal aid, resulting in limited people/groups to get justice. The purpose of this study is 

to analyze the regulation of legal aid for the poor in Indonesia, and to find a new concept in the regulation of the provision of legal 

aid so that it is based on the value of justice for the poor. This study uses a constructivist paradigm, with a normative approach, and 

uses secondary data obtained through a literature study of primary legal materials, secondary legal materials and tertiary legal 

materials. The results of the study show that legal aid regulations are not yet based on justice, namely the limited number of legal 

aid recipients, difficult procedures for obtaining legal aid, the scope of legal aid, and limited support from the local government and 

the private sector. The current weakness of legal aid for the poor is caused by: a) the weakness of legal substance, which has not 

reached marginal groups, victims and the poor, and legal aid does not reach the execution of civil cases, b) the weakness of the legal 

structure that affects the provision of legal aid, namely the lack of socialization of the existence of legal aid by the central 

government/BPHN and local governments, lack of support from local government funds, lack of the role of universities and 

community organizations in encouraging the formation of legal aid providers at the district level, and c) weakness of legal culture, 

namely the lack of understanding of the poor in getting assistance law, it is difficult for LBH and community organizations to 

qualify as legal aid providers. 

 

Index Terms - Reconstruction, Legal Aid, Poor Community, law, Indonesia. 

I. INTRODUCTION 

The provision of legal aid to citizens is an effort to fulfill and at the same time implement the welfare state and at the same time 

a state of law. This is the basis for recognizing and protecting and guaranteeing citizens' human rights to the need for access to justice. 

Likewise, this is the basis of equality before the law (equality before the law). Article 27 paragraph (1) of the 1945 Constitution 

affirms that all citizens are equal before the law and government and are obliged to uphold the law and government without exception 
[1]. 

The existence of legal aid institutions continues to develop dynamically, in terms of the objectives and orientation, nature, 

approach and scope of activity of legal aid programs, especially for the poor and legally illiterate in Indonesia [2]. 

Structural legal aid is an activity that aims to create conditions for the realization of laws that are able to change the unequal 

structure towards a more just structure, there are legal regulations and their implementation ensures equality of position, both in the 

economic field and in the political field. This means that the implementation and development of law must be observed from the 

point of view of structural legal aid, which is interdependent with the environment in levels, society: economy, politics, education 

and technology and others along with the sub-systems of the criminal justice system itself. 

The provisions of Law No. 12 of 2005 concerning the International Covenant on Civil and Political Rights, the right to legal 

assistance and the right to counsel (right to counsel) are legally recognized. Therefore, the state has an obligation to provide advocates 

who provide legal assistance effectively for the poor when the interests of justice require it [3]. 

The right to legal aid is a non-derogable right, meaning that the right is absolute and cannot be reduced by the state's fulfillment 
under any circumstances. 

On this basis, the government passed Law Number 16 of 2011 concerning Legal Aid. It is stated in Article 1 point 1 of Law 

Number 16 of 2011, that Legal Aid is a legal service provided by Legal Aid Providers free of charge to Legal Aid Recipients. 

Law Number 16 of 2011 is used as the legal umbrella for implementing regulations for the provision of legal aid for the poor. 

However, long before the enactment of Law Number 16 of 2011, legal aid was regulated in Article 250 of the Herziene Indonesisch 

Reglement (HIR) which is specifically for criminal cases. Herziene Indonesisch Reglement (HIR) which is regulated in Staatsblad 

1941 Number 44 is the procedural law of Dutch colonial products which is enforced on the islands of Java and Madura, while the 

procedural law of Dutch colonial products which is enforced outside the islands of Java and Madura is the Reglement Buiten Govesten 
(RBg) which is regulated in Staatsblad 1927 Number 227 [4]. 

In 1981 the criminal procedure law in the HIR was declared invalid with the enactment of Law Number 8 of 1981 concerning the 

Criminal Procedure Code (KUHAP). The birth of the Criminal Procedure Code is a work that should be proud of until now, 
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considering that the criminal procedure law in HIR is not in accordance with the nature of Indonesian independence, it also 
emphasizes the understanding of individualism, liberalism and individual rights which are not in accordance with Pancasila [5]. 

Article 56 paragraphs (1) and (2) of the Criminal Procedure Code stipulates: In the event that the defendant is charged with a 

criminal offense punishable by death or a sentence of fifteen years or more or for those who are unable to do so, those who are unable 

to do so are threatened with a sentence of five years or more who do not have own legal counsel, the officials concerned at all levels 

of examination in the judicial process are obliged to appoint legal counsel for them. Each of the appointed legal counsel, provides his 

assistance free of charge. Legal aid is also regulated in Supreme Court Regulation (PERMA) Number 1 of 2014 concerning 

Guidelines for Providing Legal Services for Underprivileged Communities in Court [6]. 

The various legal aid regulations above have also resulted in the legal aid budget originating from state finances not being 

managed with one-stop management, because apart from being managed by the Ministry of Law and Human Rights, in this case the 

BPHN, the Supreme Court, the Police and the Attorney General's Office, they also budget for legal aid funds, all of which are sourced 

from the state budget. The unintegrated or uncoordinated arrangement and implementation of legal aid for the poor have resulted in 

inefficiency and ineffectiveness in the implementation of legal aid in Indonesia. Whereas Article 2 of Law Number 16 of 2011 has 
emphasized that legal aid is carried out based on the principles of efficiency and effectiveness [7]. 

Article 1 point 2 of Law Number 16 of 2011 stipulates that the recipients of legal aid are poor people or groups of people. This 

provision does not mention the position of the poor in cases where legal assistance is provided, whether it is only limited to 

suspects/defendant, or can also be given to poor people who are victims and witnesses. If it means that legal assistance is given to 

suspects/defendants, victims and witnesses, does it need to be regulated which party has a larger portion of assistance, or the size of 

the assistance is regulated based on the type of case. Based on the description in the background of the problem, the problem to be 

analyzed in this research is how is the regulation of legal aid for the poor in Indonesia? 

II. RESEARCH METHODS 

The method used in this research is a normative juridical approach, with secondary data sources, namely data obtained by digging 

up library data. In this research, what is meant by secondary data includes: 

1. Primary legal materials, namely binding legal materials consisting of the basic norms of Pancasila, the 1945 Constitution, 

MPR stipulations, laws and regulations, jurisprudence and so on. 

2. Secondary legal materials, namely legal materials that are closely related relation to primary legal materials and can help 

analyze and understand legal materials the primer. Draft KUHAP concept, research results of related experts, works of 

legal experts (relevant books), results of scientific meetings (seminars, symposiums, discussions) and others. 

3. Tertiary legal materials that will provide information/explanation instructions on primary and secondary legal materials, 

such as legal dictionaries, indexes and others.  

The data obtained were then analyzed by descriptive analytical method. 

III. DISCUSSION 

Access to justice guarantees or access to justice has the same meaning as the right to obtain, use and benefit from the justice 

process obtained through the courts or through non-formal mechanisms. Access here should allow the poor to get guarantees and 

recognition in using the procedural law and means in the justice system to obtain justice and material truth. In addition, the word 

access can be interpreted as a method and procedure. Efforts to expand access of the poor to justice, without discussing service 
methods and procedures, their achievement and fulfillment, may result in justice never being enjoyed by the poor [8]. 

This access to justice should enable the poor to receive guarantees and recognition in using the procedural law and the means in 

the justice system to obtain material justice and truth. 

As part of the right to justice, Roger Smith as quoted by Uli Parulian Sihombing identifies nine principles of access to justice, 
namely: 

1. Access to justice is a constitutional right of every citizen; 

2. The interests of citizens must be greater than the interests of legal aid service providers, in determining policies related to 

access to justice; 

3. The aim is not only procedural justice, but also substantive justice; 

4. Every citizen needs legal assistance for civil and criminal cases; 

5. Access to justice requires taking every action to achieve its objectives including formal and material law reform, education 
reform, information and legal services; 

6. Policy on legal services by introducing legal aid that is publicly funded or provided by advocates; 

7. Limited resources (resources) for legal aid is not a thing that ends access to justice, but is a limitation on how to provide legal 

aid; 

8. Legal aid must be effective, there are too many requirements to get legal aid ineffective things; 

9. Use of technology that has the potential to assist legal aid such as information technology etc.; 

Thus, every material contained in laws and regulations must reflect proportional justice for every citizen, including in providing 
equal guarantees for all people who need legal assistance. 

At least there are several indicators of justice in a legal norm, namely: Equal opportunities for every citizen to access the use of 

resources 

1. There is compensation for the people who are negatively affected 

2. Ensure the involvement of other marginalized communities. 

3. There is a policy that favors the people of remote areas. 

Such legal processes are passed over a long period of time and often at great expense. In this connection, it is emphasized that 

what is defended and given legal protection is not the fault of the suspect/defendant. The emphasis is that this legal defense becomes 

so basic because it is included in the human rights of the suspect/defendant. For this reason, according to Kuffal, the main goal is to 

avoid inappropriate treatment and actions or arbitrary actions from law enforcement officials when they exercise their authority and 

actions to enforce the law [9]. 
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According to Adnan Buyung Nasution, as stated in Soerjono Soekanto's book, that the problems related to this legal aid, apart 

from dealing with matters relating to the provision of legal aid, there are other important dimensions, namely in the form of legal 

services to the community. 

This form of legal service to the community is not addressed to the general public. However, it is emphasized to the people who 

need it. That concretely not all people understand and can deal with the law. For this reason, assistance is needed in the intended legal 

service. The purpose of this, also contains a broader dimension, which is to play a role in educating the public in the broadest sense 

with a more basic goal, namely growing and fostering awareness of rights as legal subjects and also participating in carrying out legal 

reforms and improving law enforcement in all areas [10]. 

Thus, it can be said that the scope of legal aid is essentially a performance that includes providing legal services, providing legal 

education and conducting renewal and improvement in the implementation or operationalization of the law. All of this is in achieving 

the goal of increasing the legal awareness of citizens so that they are aware of their rights as human beings and as citizens [11]. 

On the other hand, citing the opinion of K. Smith and DJ Keenan, as stated by Santoso Poedjosoebroto, who argue that legal aid 

is defined in the sociological dimension as legal assistance (either in the form of providing legal advice, or in the form of being a 

power of attorney rather than legal aid). someone who is litigating) which is given to people who are economically disadvantaged. 
Thus, he cannot pay fees or honorariums that are equivalent to those received or become the rights of a legal advisor or lawyer [12]. 

In connection with this, Frans Hendra Winarta stated that, "legal aid is a special legal service provided to the poor who need a 

free defense, both outside and inside the court, in criminal, civil and state administrative matters, from someone who understands the 

intricacies of legal defense, legal principles and rules, and human rights.” The understanding given by Frans Hendra Winarta is in 

line with the Law of the Republic of Indonesia Number 16 of 2011 concerning Legal Aid. In the Act it is stated that, Legal Aid is a 
legal service provided by the Legal Aid Provider free of charge to the Legal Aid Recipient [13]. 

Legal Aid recipients are poor people or groups of people. The Legal Aid as referred to in paragraph (1) covers civil, criminal, and 

state administrative legal issues, both litigation and non-litigation. 

Based on this, it is concluded that the definition of legal aid can be done inside or outside the court, and legal aid is also intended 
for those who cannot afford it. Frans Hendra Winarta explained that in legal aid there are several elements, namely: 

a. Recipients of legal aid are the poor or economically incapable people; 

b. Legal assistance is provided both inside and outside the court process; 

c. Legal assistance is provided both within the scope of criminal, civil, and state administrative courts; 

d. Legal aid is provided free of charge. 

Specifically, the regulation of legal aid in Law Number 16 of 2011 has determined the principles in providing legal aid contained 

in Article 3 of Law Number 16 of 2011 namely: Guaranteeing and fulfilling the rights of Legal Aid Recipients (the poor) to get access 

to justice, and guaranteeing certainty that the implementation of Legal Aid is carried out evenly throughout the territory of the 

Republic of Indonesia. There are also other principles in Law Number 16 of 2011 concerning Legal Aid, namely: Realizing the 

constitutional rights of all citizens in accordance with the principle of equality in law. Based on this principle of legal aid, anyone 

who is involved or involved in legal problems or issues must have the same rights in obtaining free legal aid from the state [14]. 

Based on Article 1 number 2 of Law Number 16 of 2011 concerning Legal Aid, Legal Aid recipients are poor people or groups 

of people. Then Article 5 of Law Number 16 of 2011 regulates the criteria for people or groups of people who are classified as poor, 

namely: every person or group of poor people who cannot fulfill basic rights properly and independently. The basic rights that are 
not fulfilled include the right to: food, clothing, health services, education services, work and business and housing [15]. 

The provisions above provide a limit to the people who can access legal aid only the poor who are unable to meet their basic 

needs properly and independently. Thus, groups other than the economically poor are not entitled to legal aid. The existence of these 

restrictions shows that there is disharmony between Article 1 number 2 of Law Number 16 of 2011 and Article 3 of Law Number 16 

of 2011, which determines one of the objectives of the implementation of legal aid, namely: realizing the constitutional rights of all 
citizens in accordance with the principle of equality in the law [16]. 

Then in the explanation, Law Number 16 of 2011 concerning Legal Aid cites the International Covenant on Civil and Political 

Rights (ICCPR) which stipulates that there are two conditions to obtain legal assistance, namely the interests of justice and being 

unable to pay an advocate, while in Law Number 16 of 2011 through article -the reason is, limiting it only to the poor. This restriction 

is also not in accordance with the framework of Bappenas' access to justice strategy, which includes the poor groups are groups of 

people who are oppressed and marginalized not only because of poverty, but also groups who because of social conditions become 

vulnerable. Vulnerable groups in conflict with the law are victims, children, migrant workers, persons with disabilities, and 
companions/volunteers [17]. 

Even the marginalized groups are guaranteed to be given legal assistance, but are not included in Law No. 16 of 2011 as parties 

who receive legal assistance from legal aid providers. The laws in question are: 

1. Law Number 7 of 2016 concerning the Protection and Empowerment of Fishermen, Fish Raising and Salt Farmers, Article 

41 stipulates: The Central Government and Regional Governments in accordance with their respective authorities are obliged 

to facilitate and provide legal assistance to fishermen, fish raisers and salt farmers , including the families of fishermen and 

fish raisers who carry out processing and marketing who experience problems in running their business in accordance with 

the provisions of laws and regulations. 

2. Law Number 11 of 2012 concerning the Juvenile Criminal Justice System in Article 23 stipulates that at every level of 

examination, children must be given legal assistance and accompanied by a Community Counselor or other assistant in 

accordance with the provisions of the legislation. 

3. Law Number 18 of 2017 concerning the Protection of Indonesian Migrant Workers, in Article 6 paragraph (1) letter g of Law 

Number 18 of 2017 stipulates: That one of the rights of migrant workers is to "obtain legal protection and assistance for 

actions that can degrade the dignity and dignity in accordance with the provisions of the laws and regulations in Indonesia 
and in the destination country of placement 

Regarding the scope of legal aid provided to recipients of legal aid, which does not include the implementation of court decisions 

that have permanent legal force (execution) in civil cases, it will give injustice to the plaintiff who is won, if the defendant does not 

want to carry out the court decision. Legal aid to recipients of legal aid must be completed until the plaintiff actually gets his rights 

to the decision that must be implemented by the defendant. Not only did he win on paper, but the plaintiff actually got his due [18]. 
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Then it does not provide proportional justice if the state's obligation to provide legal assistance is only borne by the central 

government sourced from the APBN. Local governments as part of the Unitary State of the Republic of Indonesia basically have the 

same responsibility to guarantee and protect the constitutional rights of citizens, including guaranteeing the right of every citizen to 
gain access to justice through the provision of legal aid, especially for people with economic limitations [19]. 

There are still many provinces, cities and districts in Indonesia that do not yet have a Regional Regulation on the Implementation 

of Legal Aid or have not budgeted legal aid funds in the APBD. In the revision of Law Number 16 of 2011 concerning Legal Aid, it 

is necessary for provincial, city and district governments to allocate adequate legal aid funds for poor people who are in conflict with 

the law. 

Based on the Decree of the Minister of Law and Human Rights, there are 524 PBHs that have passed the verification and 

accreditation to provide legal assistance during the 2019-2021 period. The number of legal aid providers who passed the verification 

increased compared to previous years. However, seen from the distribution of PBH per province, inequality will appear. From the 

available data, North Kalimantan is the only province that does not have a PBH that has passed the verification and accreditation. 

Other provinces already have, although the numbers are not the same. The provinces with the highest number were East Java (61), 

followed by Central Java (57), West Java (47), Jakarta (41), and North Sumatra (32). On the other hand, the provinces with the lowest 

number of PBHs were South Kalimantan and Papua with 2 each, West Sulawesi (4), plus Maluku, West Papua, and West Kalimantan 
with five (5) each [20]. 

The distribution of PBH is not evenly distributed in all provinces, and the number is not even proportional to the total population. 

Therefore, legal aid to the poor is not only the responsibility of the central government, but also in the regions. Local governments 
must facilitate the formation of PBHs and encourage compliance with requirements to pass verification and accreditation. 

The Ministry of National Development Planning/Bappenas has also conducted research related to the implementation of legal 

aid. As a result, there are several challenges in legal aid in Indonesia, namely: 

a. Quantitatively, the number and distribution of legal aid organizations is not evenly distributed, the number of advocates who 
are members of legal aid organizations; 

b. Qualitatively, the quality of legal aid services by Legal Aid Organizations still needs to be improved; 

c. The community's legal understanding (legal empowerment) is still low about the existence of free legal aid from the 

government; 

d. The monitoring and evaluation system of the implementation of legal aid is still weak; 

e. The low contribution of Regional Regulations on Legal Aid; 

f. Recipients of legal aid are still limited to the poor. 

According to Asri Wijayanti, there are two factors causing the weak provision of legal aid for the poor, namely the factor of law 

formation (there are multiple interpretations of the substance and procedure formulation of Law Number 16 of 2011) and the factor 

of low law enforcement (not yet felt equally by the marginalized). This requires action from the government to create a rule of law 
based on an appropriate model of legal aid for the marginalized [21]. 

According to the general provisions of Article 1 point (3) of Law Number 16 of 2011, Legal Aid Providers are legal aid institutions 

or community organizations that provide Legal Aid services based on this Law. 

The requirements specified in the Law on Legal Aid to become a Legal Aid Provider are as follows: 

a. Incorporated. The requirements for being a legal entity as referred to in paragraph (1) shall be proven by a decree on the 

ratification of a legal entity by the Minister. For legal aid institutions or organizations that are within the structure of 

educational institutions or organizations that already have the status of a legal entity, the legal aid institution or organization 
in question has the status of a legal entity. Deed of establishment of OBH; 

b. Have a permanent office or secretariat. Ownership status and office infrastructure and photos of the office as a whole outside 

and inside; 

c. Have a board of directors as evidenced by the existence of a Deed of Management of the Legal Aid Organization; 

d. Have a Legal Aid program. The format of the Legal Aid program plan is in accordance with the attachment to the Regulation 

of the Minister of Law and Human Rights Number 3 of 2013 concerning Procedures for Verification and Accreditation of 

Legal Aid Institutions and Social Organizations; 

e. Have an advocate registered with a legal aid agency or organization. Letter of appointment as an advocate at the Legal Aid 
Organization, Letter of license to proceed as an advocate that is still valid, Minutes of the oath of advocate; and 

f. Has handled at least 10 (ten) litigation cases 

According to the Regulation of the Minister of Law and Human Rights concerning Procedures for Verification and Accreditation 

of Legal Aid Institutions and Community Organizations and in the Implementation Guidelines for the Head of BPHN No: PHN-

HN.04.03-09 YEAR 2018 concerning Procedures for Verification and Accreditation of Legal Aid Providers and Extension of 

Certification, verification is regulated and accreditation of legal aid providers as well as extension of certification which includes: 

a. Number of litigation cases handled related to the poor; 

b. Number of non-litigation activities; 

c. Number of lawyers and paralegals owned; 

d. Formal and non-formal education owned by lawyers and paralegals; 

e. Experience in handling or providing legal assistance; 

f. Coverage of case handling; 

g. Status of ownership and office infrastructure; 

h. Age or length of establishment of Legal Aid Organization 

i. Statutes and bylaws; 

j. Financial statements in accordance with accounting standards; 

k. Legal Aid Organization Taxpayer Identification Number; and in the event that the Legal Aid and Consultation Institution 

(LKBH) within the structure of an Educational Institution does not have a Legal Entity Decree, Deed of Establishment, 

Taxpayer Identification Number (NPWP), and own account number; 

l. Network owned by Legal Aid Organizations. 
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Verification and accreditation activities are not only carried out for newly registered Legal Aid Organizations but also for Legal 
Aid Organizations that have been accredited in the previous period (certification extension), with the following stages: 

a. announcement; 

b. application; 

c. administrative checks; 

d. factual checks; 

e. classification of Legal Aid Providers; and 

f. determination of Legal Aid Provider. 

Article 7 of Law Number 16 of 2011 confirms that this verification and accreditation is carried out every 3 (three) years. In 

practice, the obstacles that arise in the implementation of this verification and accreditation are; 

a. There is a lack of uniform understanding between the Regional Working Group and the Central Working Group on the 
specified requirements. 

b. There is no proven division of labor between the Regional and Central Working Groups because there is no uniform standard 

of work and controlled output. This causes a pile of work in the Central Working Group. As a result, the accuracy and time 

of verification cannot be optimal. Conditions will hinder if there are Legal Aid Organizations that are ready to participate in 

verification, but must wait for a 3-year accreditation verification period. This is considered to be able to hinder access to 
justice, especially for areas with minimal or even non-existent number of Legal Aid Organizations. 

c. Prospective Legal Aid Providers do not understand the verification and accreditation registration procedures. In this case, the 

Prospective Legal Aid Provider does not know the more technical regulations related to the implementation of verification 
and accreditation. 

d. Prospective Legal Aid Providers who cannot be reached by the Regional Working Group or Central Working Group due to 

geographical conditions, a decision is made based on the administrative examination of the documents submitted in the 
Sidbankum application without any factual examination. 

Not a few prospective legal aid providers have difficulty and do not pass the verification and accreditation process carried out by 

the National Legal Development Agency, including one of the LKBH University of Lambung Mangkurat Banjarmasin which did not 

pass the second period of verification, even though LKBH University of Lambung Mangkurat had long experience in helping the 

poor in South Kalimantan Province. Indeed, Law Number 16 of 2011 and its implementing regulations do not stipulate the age of the 

organization or how long the organization has been in existence, but the National Legal Development Agency tries to include this 

requirement with the aim of attracting credible Candidates for Legal Aid [4]. 

Since the enactment of Law Number 16 of 2011, the Ministry of Law and Human Rights through the National Legal Development 

Agency (BPHN) has carried out 3 (three) verifications and accreditations. In the 2013-2015 period there were 310 legal aid providers 

who passed and were accredited, then in the 2016-2018 period there were 405 legal aid providers, then this number increased in the 
next period, namely the 2019-2021 period to 524 legal aid providers [22]. 

IV. CONCLUSION 

1. Legal aid regulations that are not yet based on justice, namely the limited number of legal aid recipients, difficult procedures 

for obtaining legal aid, the scope of legal aid, and limited support from the local government and private sector 

2. The current weakness of legal aid for the poor is that it has not reached marginal groups, victims and the poor, and legal aid 

does not reach the execution of civil cases. the lack of socialization of the existence of legal aid by the central government 

or by the National Legal Development Agency and the Regional Government as well as the lack of financial support from 

the Regional Government. Another weakness is the lack of roles of Universities and Community Organizations in 

encouraging the formation of legal aid providers at the district level. In legal culture, the weaknesses are the lack of 

understanding of the poor in getting legal aid, the difficulty of Law Assistance Institutions and the lack of community 

organizations that qualify as legal aid providers. 
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